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A Public Ruling may be withdrawn, either wholly or i
notice of withdrawal or by publication of a new ruling
inconsistent with it.

Director General of Inland Revenue,
Malaysia

A Public Ruling is issued for the purpose of providing guidance for
the public and officers of the inland Revenue Board. It sets out the
interpretation of the Director General of Inland Revenue
of the particular tax law, and the policy and procedure that are to
be applied.
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1. This Ruling explains:

(a) the special classes of income that are chargeable to tax under section 4A of
the Income Tax Act, 1967 {ITA);

(b) the deduction of tax from these special classes of income; and

(c) the consequences of not deducting and remitting tax deducted from these
special classes of income.

2. The related provisions are section 4A, paragraph 6(1)(e), section 15A,
subsection 24(8), paragraph 39(1)(j), section 109B and Part V of Scheduie 1 of
the ITA.

3. The words used in this Ruling have the following meanings:
3.1 “Director General” means the Director General of Inland Revenue.

3.2 “Crediting” in relation to an amount means more than a mere journal entry or
an accrual of the liability in the accounts of the payer and an amount is
considered as having been credited if the amount is available to or for the
benefit of the non-resident payee.

3.3 "Crediting in a contra situation” means a situation in which the amount is
made available to offset any amount owing by the non-resident payee in the
company's records.

3.4 “Person’” in relation to the payer, includes a company, a co-operative society,
a club, an association, a Hindu joint family, a trust, an estate under
administration, an individual and a partnership.

3.5 “Resident person” is a person resident in Malaysia for the basis year for a
year of assessment as determined under section 7, section 8 and subsection
61(3) of the ITA.

3.6 “Non-resident person” in relation to the payee, is a person other than a
resident person.

3.7 “Disbursements or out-of-pocket expenses” refer to any incidental expenses
incurred in relation to services rendered or in relation to the use of any
moveable property under section 4A of the ITA.

3.8 “Reimbursements” refer to disbursements or out-of-pocket expenses incurred
by the non-resident payee in relation to the services rendered or in relation to
the use of any moveable property under section 4A of the ITA and
subsequently reimbursed by the payer.
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“Date of crediting” refers to the date the amount is paid or the date the
amount is credited in the bank account of the recipient or the date of a contra
entry.

4. Special classes of income chargeable to tax

4.1

The income of a non-resident person from the following special classes of
income is chargeable to tax in Malaysia if it is derived from Malaysia:

(a) amounts paid in consideration of services rendered by the non-resident
person or his employee in connection with:

(i) the use of property or rights belonging to him; or

(i) the installation or operation of any plant, machinery or other
apparatus purchased from him - paragraph 4A(i) of the ITA;

(b) amounts paid to a non-resident person in consideration of technical
advice, assistance or services rendered in connection with technical
management or administration of any scientific, industrial or commercial
undertaking, venture, project or scheme - paragraph 4A(ii) of the ITA; or

(c) rent or other payments made under any agreement or arrangement to a
non-resident person for the use of any moveable property - paragraph
4A(iii) of the ITA.

5. Derivation of special classes of income

5.1

5.2

5.3

The gross income in respect of the amounts paid under paragraphs 4A(),
4A(iiy and 4A(iii) of the ITA shall be deemed to be derived from Malaysia if:

(a) the responsibility for the payment lies with the Government or a State
Government;

(b) the responsibility for the payment lies with a person who is resident in
Malaysia for that basis year; or

(c¢) the payment is charged as an outgoing or expense in the accounts of a
business carried on in Malaysia.

Income under paragraphs 4A(i) and 4A(ii) of the ITA are deemed derived
from Malaysia if such services are performed in Malaysia.

In a case where the contract requires performance of services both within
and outside Malaysia, the proportion of contract value that is attributable to
services performed in Malaysia must be ascertained in a manner that is fair
and justifiable. Apportionment of the contract value should be based on the
value of services performed in Malaysia. It is important that the contract
value be apportioned on a reasonable basis based on the facts of each case

Translation from the original Bahasa Malaysia text
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as only the portion of contract value that is attributable to services performed
in Malaysia is subject to withholding tax under section 109B of the ITA.

Example 1

Syarikat Maju Sdn Bhd, a Malaysian company signed an agreement with
Excel Ltd, a non-resident company, to provide a report addressing the
industry structure, market conditions and technology value for the Multimedia
Super Corridor, Grant~Scheme. The consultant from Excel Ltd was in
Malaysia for 6 .days for preliminary discussion on the project. The total
number of days spent on the whole project was 42 days. The total fees paid
for the project was RM20,000. The report was later completed overseas.

The proportion of the project value attributable fo the services performed in
Malaysia is computed on time cost.

Total fees for the project RM20,000
No. of days spent on the whole project 42 days
Time cost in Malaysia [6/42 x RM20,000] = RM2,857.14

The fees of RM2,857.14 is subject to a withholding tax of 10% under section
1098 of the ITA.

6. Services rendered in connection with the use or installation or operation of
assets - paragraph 4A(i) of the ITA

6.1 Paragraph 4A(i) of the ITA consists of amounts paid in consideration of
services which are performed in Malaysia, rendered by a non-resident
person or his employee, in connection with:

(a) the use of property or rights belonging to the non-resident person; or

(b) the installation or operation of any plant, machinery or other apparatus
purchased from him.

If the above is in relation to a contract project carried out through a
permanent establishment [where a Double Taxation Agreement (DTA)
applies] or where there is a business presence in Malaysia, then the
withholding tax provision under section 107A of the ITA applies.

6.2 The following are examples of services that generate income falling within
the scope of paragraph 4A(i) of the ITA:

(i) Provision of personnel for advisory or supervisory services
Example 2

A Sdn Bhd buys a power plant from B Ltd, a non-resident company. The
terms of the purchase include installation of the plant by B Ltd. For this

Transfation from the original Bahasa Malaysia text
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purpose, B Ltd sends two of its engineers to Malaysia to supervise the
installation and operation of the plant. The fee paid to B Ltd for the
services is RM100,000.

The fee paid to B Ltd, a non-resident company, is subject to 10%
withholding tax on the gross amount.

(ii) Installation and commissioning services
Example 3

Champ Ltd, a company resident in Japan, sold 3 stainless steel boilers to
Doublesteel Sdn Bhd, a steel manufacturer in Malaysia at a price of
RM1,000,000. It was agreed that an additional sum of RM100,000 was
payable to Champ Ltd for the service of installation and commissioning
of the boilers.

The sum of RM100,000 is chargeable to tax in Malaysia under paragraph
4A(i) of the ITA. Therefore, withholding tax at the rate of 10% on the
gross amount should be deducted.

7. Technical advice, assistance or services rendered in connection with
technical management or administration - paragraph 4A(ii) of the ITA

7.1 Paragraph 4A(ii) of the ITA consists of amounts paid to a non-resident
person in consideration of technical advice, assistance or services, which are
performed in Malaysia, rendered in connection with technical management or
administration of any scientific, industrial or commercial undertaking, venture,
project or scheme.

7.2 The scope of payments made to a non-resident person under paragraph
4A(ii) of the ITA covers payments for technical assistance, non-technical
assistance, technical services or non-technical services rendered in
connection with scientific, industrial or commercial undertaking, venture,
project or scheme.

7.3 Technical advice, assistance or services rendered in connection with
technical management of any scientific, industrial or commercial undertaking,
venture, project or scheme would include the passing over or utilisation of
expert or specialised knowledge, skills or expertise. Examples of technical
management would include the provision of marketing, consultancy and legal
services, supply of technical and software personnel and inter-company
technical services.

7.4 Administration would cover management or administrative services in
connection with any scientific, industrial or commercial undertaking, venture,
project or scheme. Examples of administration would include non-technical
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assistance, non-technical services, management and administrative
functions such as planning, direction, control, co-ordination, accounting,
financial management consultation and labour negotiations. However, the
allocation of head office expenses:

» by a non-resident head office to the Malaysian branch; or
» by a non-resident parent company to the Malaysian subsidiary,

for ordinary day to day or routine administration expenses would be excluded
from the above scope if it is shown that the payments to the non-resident
head office or to the non-resident parent company are in no way related to
the performance of any specialised service.

Example 4

Koizumi Appliances Ltd, a Japanese company, trading in electrical goods
has a branch in Kuala Lumpur. The Japanese company performs certain
clerical and administrative jobs such as invoicing and book keeping for its
Kuala Lumpur branch for a monthly fee of RM3,000.

As the clerical and administrative jobs such as invoicing and book keeping
are part of the day to day routine expenses and are in no way related to the
performance of any specialised service by the head office in Japan for its
Malaysian branch, they do not fall within the ambit of section 4A of the ITA
and therefore are not subject to withholding tax under section 109B of the
ITA.

7.5 The following are examples of services that generate income falling within
the scope of paragraph 4A(ii) of the ITA:

(i) Management or marketing services
Example 5

KMN International Hotel Management Ltd, a Norwegian company,
entered into an agreement with KMN Hotel (M) Sdn Bhd to provide hotel
management and marketing services in Malaysia in connection with:

» the supervision and control of the general manager;

» the supervision and co-ordination of staff training and development
programmes,; and

» the promotion and marketing plans for the hotel in Malaysia.

Under the terms of the agreement, the Malaysian company will pay a
monthly fee based on 5% of the gross turnover to KMN International
Hotel Management Ltd for the management and marketing services
provided in Malaysia. In addition, an annual fee of 2% on gross overseas
sales will be charged for marketing services performed overseas.

Translation from the original Bahasa Malaysia text
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(ii)

The monthly fees of 5% on the gross tumnover is subject to 10%
withholding tax under section 109B of the ITA. The 2% on overseas
marketing is not subject to withholding tax as the service is not performed
in Malaysia.

Consultancy service
Example 6

M & A Ltd, an architectural firm in London was engaged to provide plans
for a modern hospital in Kuala Lumpur. Staff from the firm came several
times to Malaysia for inspection of the site, discussions with the local
company and finally delivered the master plan. The ptans were drawn in
its office in London. It was agreed that consultancy fees of RM1,000,000
would include reimbursements payable by monthly invoices based on the
progress of work done. The agreement also provided an analysis of the
fees charged.

The portion of the fees including the reimbursements related to the
services performed in Malaysia is subject to withholding tax under section
1098 of the ITA. However, if it can be confirmed that M & A Ltd is tax
resident in United Kingdom, then the withholding tax rate is 8% on the
value of services performed in Malaysia pursuant to the Double Taxation
Agreement between Malaysia and United Kingdom.

Example 7

Jet Engineering (M) Sdn Bhd, entered into an agreement with Jet
Engineering Services (Asia) Pte Ltd, a Singapore company. The
Singapore company would provide specialist or technical personnel to
carry out engineering inspection and rectification works in Port Dickson,
Kuantan and Melaka for a period of 2 months. The fees agreed were
RM300,000.

The fees of RM300,000 are subject to withholding tax at 10% on the
gross amount as the services were wholly performed in Malaysia.

Example 8

FGH (M) Sdn Bhd, is a hardware and software provider. The company
had entered into an agreement with PQR Software Pte Ltd, an Indian
company. PQR would provide personnel to work with FGH to supply and
implement an Integrated Cash Management System in a Malaysian bank.
It was agreed that FGH would pay monthly fees which included
reimbursements such as air tickets, local accommodation, food and other
related expenses.
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The fees are subject to withholding tax at 10% on the gross amount as
the services are wholly performed in Malaysia.

(iii) Legal services in connection with a debt or agency arrangement

Example 9

A legal firm resident in Singapore was engaged by a Malaysian company
to advise on matters regarding a debt reduction agreement and an
agency agreement. The services were performed wholly in Singapore.

Payment for the legal services will not be subject to withholding tax as the
services are wholly performed outside Malaysia.

(iv) Inter-company technical services

)

Example 10

Em Electric Canada Limited is a multi-national company dealing with
different branded products in the field of telecommunications, process
management, storage solutions, industrial automation and other related
services. The Malaysian subsidiary, Em Technology Sdn Bhd, whiie
undertaking projects for various Malaysian customers, always seeks
assistance from the parent company or other subsidiaries not resident in
Malaysia to provide technical training, project management and other
related services. Staff from the parent company and other subsidiaries
are assigned to work in Malaysia for a few months or even sometimes up
to a year depending on the project requirements. The salaries of the
assigned staff are borne by the non-resident parent company or
subsidiaries. The parent company or subsidiaries will issue debit notes to
recover the staff cost and other reimbursements from Em Technology
Sdn Bhd. A debit note is issued as an allocation of cost depending on the
nature of the jobs involved.

The amount on the debit note is subject to withholding tax at 10% on the
gross amount as the services are wholly performed in Malaysia. In the
event that part of the services is performed offshore, then only the value
of the services performed in Malaysia is subject to withholding tax.

Specially-tailored training course
Example 11

A human resource management company in Singapore was engaged by
a Malaysian company to conduct courses specially tailored to the needs
of the Malaysian company. Courses were conducted both in Malaysia and
Singapore.
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The payment for the courses conducted in Malaysia is subject to
withholding tax under section 109B of the ITA.

8. Rent or other payments for use of moveable property - paragraph 4A(iii) of
the ITA

8.1 Paragraph 4A(iii) of the ITA consists of rents or other payments made for the
use of any moveable property belonging to the non-resident person which
include rents or other payments made for the use of oil rigs, boats, ships,
cars, aircraft or other equipment. However, the following income does not fall
within the scope of paragraph 4A(iii) of the ITA or is exempted -

(i) Freight charges

Freight charges paid to non-residents in respect of export of goods are
not within the scope of paragraph 4A(iii) of the ITA as freight charges are
fees for the shipment of goods and not payments for the use of a
moveabie property; and

(i) Pooling arrangements

A non-resident deriving income under paragraph 4A(ii) of the ITA
consisting of payments made under an agreement or arrangement for
participation in a pool by a company resident in Malaysia engaged in the
business of transporting passengers or cargo by sea is specifically
exempted from withholding tax under the Income Tax (Exemption)
(No.25) Order 1995 P.U. (A) 322/1995.

8.2 The following are activities falling within the scope of paragraph 4A (jii) of the
ITA:
(i) Slot hire

Slot hire is where the hirer has exclusive use of a particular slot in a ship
to the exclusion of others. Payments paid for slot hire are subject to a
withholding tax at 10% on the gross amount.

(ii) Leasing of ships

Where a ship is chartered, whether bare boat or with crew, the exclusive
use of the ship means that the payments made to the non-resident owner
of the ship fall within the ambit of paragraph 4A(iii} of the ITA and are
subject to a withholding tax at 10% on the gross receipt.

(iii) Time charter

Time charter is where a ship is chartered for a specific time. Thus, if a
ship is chartered, say for 3 years, withholding tax at 10% on the gross
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